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ALLEN and Kyrillos

AN AcT concerning medica professond liability, insurance reform
and patient protection and revising parts of the statutory law.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. (New section) This act shdl be known and may be cited as the
"New Jersey Medicd Cae Access and Responshility and Peatients
First Act.”

2. (New section) The Legidature finds and declares that this act
provides for a comprehensve st of reforms affecting the State's tort
ligoility system, hedth care sysem and medicd mapractice ligbility
insurance cariers to ensure that high qudity hedth care sarvices
continue to be available and accessble to resdents of the State and
that patient safety at hedlth care facilities is maintained and enhanced.

3. N.JS.2A:14-2 isamended to read as follows:

2A:14-2. Every action a law for an injury to the person caused
by the wrongful act, neglect or default of any person within this
[state] State shal be commenced within 2 years next after the cause of
ay such action shdl have accrued;  except that the datute of
limitations for medicd mdpractice for injuries sustained by a minor
shdl be tolled until the minor's 11th birthday. An action shdl have
accrued when the injured person knew or should have known of the
inury, and this two-year datute of limitations shdl not be tolled




because the injured person was unaware that the person's injury may
have been caused by a particular person or event.

Notwithstanding the provisions of this section and N.J.S.2A:14-21
to the contrary, an action by or on behdf of a minor who has reached
his 9th birthday by the effective date of PL. , c. (C. )(pending
before the Legidature as this hill) tha has accrued for medicd
malpractice for injuries sustained prior to the effective date of PL. |
c. (C )(pending_before the Legidature as this hill) , shdl be
commenced within four years of the effective dae of PL. , c. (C. )
(pending before the Legidature as this hill), except that no such action
shdl be commenced after the person's 20th birthday.

(cf: N.JS.2A:14-2)

4. N.J.S.2A:14-21 isamended to read as follows:

2A:14-21. [If] Except as provided in N.J.S.2A:14-2, if any person
entitted to any of the actions or proceedings specified in
[sections] N.J.S.2A:14-1 to 2A:14-8 or [sections] N.J.S.2A:14-16 to
2A:14-20 [of this title] or to a right or title of entry under
[section] N.J.S.2A:14-6 [of this title] is or shdl be, a the time of any
such cause of action or right or title accruing, under the age of 21
years, or insane, such person may commence such action or make
such entry, within such time as limited by [sad sections] those
satutes, after his coming to or being of full age or of sane mind.
(cf: N.J.S.2A:14-21)

5. (New section) The judge presiding over a medica mapractice
action, or the judges desgnee, shdl, within 30 days &fter the
discovery end date, determine whether referrd to a complementary
dispute resolution mechanism may encourage early dispodtion or
stlement of the action. If the judge makes such a determination, the
matter shdl be referred to complementary dispute resolution pursuant
to Rule 1:40 of the Rules of Court.

Nothing in this section shal be congrued to limit the authority of
the judge to refer an action to complementary dispute resolution prior
to the discovery end date.

6. (New section) a A hedth care provider named as a defendant
in a medicd mdpractice action may file an affidavit of
noninvolvement with the court. The affidavit of noninvolvement shdl
st forth, with paticularity, the facts that demondrae that the
provider was misdentified or otherwise not involved, individudly or
through its servants or employees, in the care and treatment of the
clamant, and was not obligated, ether individudly or through its
sarvants or employees, to provide for the care and treatment of the
clamant.



b. A codefendant or clamant shdl have the right to chdlenge an
afidavit of noninvolvement by filing a motion and submitting an
affidavit that contradicts the assartions of noninvolvement made by
the hedth care provider in the affidavit of noninvolvement.

c. If the court determines that a hedth care provider named as a
defendant fasdy files or makes fdse or inaccurate Staements in an
affidavit of noninvolvement, the court, upon motion or upon its own
initiative, shdl immediatdy reindate the dam agang tha provider.
Reingatement of a paty pursuant to this subsection shdl not be
barred by any statute of imitations defense that was not vdid a the
time the origind action wasfiled.

In any action in which the hedth care provider is found by the
cout to have knowingly filed a fdse or inaccurae dffidavit of
noninvolvement, the court shdl impose upon the person who signed
the affidavit or represented the party, or both, an appropriate sanction,
including, but not limited to, an order to pay to the other party or
parties the amount of the reasonable expenses incurred as a result of
the filing of the fdse or inaccurate affidavit, including a reasonable
atorney fee. The court shdl dso refer the metter to the Attorney
Generd and the appropriate professond licenang board for further
review.

d. If the court determines that a plaintiff or his counsd fdsdy
objected to a hedth care provider's affidavit of noninvolvement, or
knowingly provided an inaccurae satement regarding a hedth care
provider's affidavit, the court shdl impose upon the plantiff or his
counsdl, or both, an appropriate sanction, including, but not limited to,
an order to pay to the other paty or paties the amount of the
reasonable expenses incurred as a result of the submisson of the fase
objection or inaccurate statement, including a reasonable attorney fee,
The court shall adso refer the matter to the Attorney Generd and the
appropriate professond licensing board for further review.

e As usad in this section, "hedth care provide™ means an
individua or entity, which, acting within the scope of its licensure or
certification, provides hedth care services, and includes, but is not
limited to, a phydcian, dentig, nurse, pharmacist or other hedth care
professonad whose professond practice is regulated pursuant to Title
45 of the Revised Statutes, and a hedth care facility licensed pursuant
to P.L.1971, ¢.136 (C.26:2H-1 et seq.).

7. (New section) In an action dleging medica mapractice, a
person shdl not give expert testimony or execute an affidavit pursuant
to the provisons of P.L.1995, c¢.139 (C.2A:53A-26 et seqg.) on the
gppropriate standard of practice or care unless the person is licensed
as a physcian or other hedth care professona in the United States
and meets the following criteria



a If the paty agangt whom or on whose behdf the tetimony is
offered is a specidist or subspecidist and the care or treatment at
issue involves that specidty or subspecidty, the person providing the
testimony shdl have specidized, a the time of the occurrence tha is
the basis for the action, in the same specidty or subspecidty as the
paty agans whom or on whose behdf the testimony is offered, and
if the person agang whom or on whose behdf the tesimony is being
offered is board certified and the care or trestment at issue involves
that board specidty or subspecidty, the expert witness shal be a
specialis or subspecidist who is board certified, by a board
recognized by the American Board of Medicd Specidties, when
goplicable, in the same specidty or subspecidty and during the year
immediately preceding the date of the occurrence that is the bass for
the dam or action, shal have devoted a mgority of his professond
timeto ether:

(1) the active clinica practice of the same hedth care professon
in which the defendant is licensed, and if the defendant is a specidist
or subspecidist the active dlinica practice of that specidty or
subspecialty; or

(2) the indruction of dudents in an accredited medica school,
other accredited hedth professiona school or accredited residency or
clinical research program in the same hedth care professon in which
the defendant is licensed, and, if that paty is a specidis or
subspecidigt, an accredited medica school, hedth professona school
or accredited resdency or clinical research progam in the same
speciaty or subspeciaty; or

(3) both.

b. If the paty agang whom or on whose behdf the testimony is
offered is a general practitioner, the expert witness, during the year
immediately preceding the date of the occurrence that is the basis for
the clam or action shdl have devoted a mgority of his professond
timeto:

(1) active clinical practice asagenerd practitioner; or

(2) the ingruction of sudents in an accredited medicd schooal,
health professonal school, or accredited resdency or clinica research
program in the same hedth care professon in which the paty agangt
whom or on whose behdf the testimony is licensed; or

(3) both.

c. A court may wave the same specidty or subspecidty and
board certification requirements required by this section for an expert
testifying as to the standard of care only if the court determines that:
despite diligent efforts, no expert meeting the requirements could be
obtained to offer testimony concerning the standard of practice or care
a issug and the expert possesses sufficient training, experience and
knowledge to provide the testimony as a result of active involvement



in, or full-time teaching of, medicine in the gpplicable specidty or a
relaed fidd of medicine.

d. Nothing in this section shdl limit the power of the trid court to
disqudify an expert witness on grounds other than the qudifications
st forth in this section.

e. An opinion given in expert testimony or an affidavit as to the
appropriate standard of practice or cae shal demondrate the
exigence of tha dandard through the production of tangible
evidence. For the purposes of this subsection, "tangible evidence'
means textbooks, tredtises, articles in peer-reviewed journds, written
standards, or documented and recognized formulae, customs and
practices.

f. In an ation dleging medicd mdpractice, an expert witness
shdl not testify on a contingency fee basis.

g A peson who provides expert tesimony or executes an
affidavit pursuant to the provisons of P.L.1995, ¢.139 (C.2A:53A-26
e s29.), who intentionaly misrepresents the applicable appropriate
dandard of practice or care, shdl be liable to a civil pendty not to
exceed $10,000 and other expenses incurred, including a reasonable
attorney fee, as a result of the testimony provided or affidavit that was
executed. The court shdl aso refer the matter to the Attorney Generd
and to the appropriate licensng board for further review and to
determine if the dleged misrepresentation conditutes grounds for
disciplinary action by the board.

h. An individud or entity who threstens to teke or takes adverse
action againgt a person who provides expert testimony or has agreed
to tedtify as an expert, or who executes an affidavit pursuant to the
provisons of P.L.1995, ¢.139 (C.2A:53A-26 et seq.), which adverse
action relates to the person's employment, accreditation, certification,
credentiding or licensure, shdl be liable to a civil pendty not to
exceed $10,000 and other damages incurred by the person and the
party for whom the person was testifying as an expert.

8. Section 2 of P.L.1995, ¢.139 (C.2A:53A-27) is amended to
read asfollows:

2. In any action for damages for persond injuries, wrongful
death or property damage resulting from an dleged act of mapractice
or negligence by a licensed person in his professon or occupation, the
plantiff shdl, within 60 days following the date of filing of the
answer to the complaint by the defendant, provide each defendant
with an affidavit of an appropriate licensed person that there exists a
reasonable probability that the care, skill or knowledge exercised or
exhibited in the trestment, practice or work that is the subject of the
complaint, fell outdde acceptable professona or occupationd
standards or treatment practices, and in addition, in the case of an




action for medicd madpractice, the afidavit shdl edablish tha there
was a provider-paient relaionship and identify the specific act by the
defendant which is the bads for the cause of action againg the
defendant, or in the event there was no provider-patient relaionship,
identify the gpecific act by the defendant which is the basis for the
cause of action agang the defendant . The court may grant no more
than one additionad period, not to exceed 60 days, to file the affidavit
pursuant to this section, upon afinding of good cause.

[The] In the case of an action for medical mdpractice, the person
executing the affidavit shal meet the requirements of a person who
provides expert tedimony or executes an afidavit as st forth in
section 7 of PL. , c. (C. )(pending before the Legidature as this
bill). In dl other cases the person executing the affidavit shal be
licensed in this or any other date; have paticular expetise in the
generd area or specidty involved in the action, as evidenced by board
certification or by devotion of the person's practice subgtantialy to the
generd area or specidty involved in the action for a period of at least
five years. The person shdl have no financid interest in the outcome
of the case under review, but this prohibition shdl not exclude the
person from being an expert witness in the case.

(cf: P.L.1995, ¢.139, s.2)

9. (New section) The judge presding over an action dleging
medica madpractice in which the jury has rendered a verdict in favor
of the complaining party shdl, upon a motion by any party for additur
or remittitur on the issue of the quantum of damages, condder the
evidence and determine whether the award is dealy inadequate,
excessve or disproportionate in view of the nature of the medica
condition or injury that is the cause of action or because of passon or
prejudice by the jury. The judge may change the award in accordance
with his determination.

10. (New section) a If an individud's actud hedth care facility
duty, including on-cal duty, does not require a response to a patient
emergency Stuation, a hedth care professond who, in good faith,
responds to a life-threatening emergency or responds to a request for
emeagency asSdance in a life-threstening emergency within  a
hospital or other hedth care facility, is not ligble for civil damages as
a result of an act or omission in the rendering of emergency care. The
immunity granted pursuant to this section shal not gpply to acts or
omissons condituting gross negligence, recklessness or - willful
misconduct.

b. The provisons of subsection a. of this section do not apply to a
hedth care professiona if a provider-patient reaionship existed



before the emergency, or if condderaion in any form is provided to
the hedlth care professiond for the service rendered.

c. A hedth care professond shdl not be ligble for civil damages
for injury or death caused in an emergency Stuation occurring in the
hedth care professond's private practice or in a hedth care facility
on account of a falure to inform a patient of the possble
consequences of a medicad procedure when the failure to inform is
caused by any of the following:

(1) the patient was unconscious,

(2) the medicad procedure was undertaken without the consent of
the patient because the hedth care professona reasongbly believed
that a medicad procedure should be undertaken immediatdy and that
there was inaufficient time to fully inform the patient; or

(3) a medicd procedure was peformed on a person legdly
incagpable of giving informed consent, and the hedth care professond
reasonably believed that a medica procedure should be undertaken
immediatedly and that there was inauffident time to obtan the
informed consent of the person authorized to give such consent for the
patient.

The provisons of this subsection are applicable only to actions for
damages for an injury or desth arisng as a result of a hedth care
professond’s falure to inform, and not to actions for damages arising
as a result of a hedth care professond's negligence in rendering or
falling to render trestment.

d. Asused inthissection:

(1) "Hedth care professond” means a physcian, dentist, nurse or
other hedth care professonal whose professona practice is regulated
pursuant to Title 45 of the Revised Stautes and an emergency
medica technician or paramedic certified by the Commissoner of
Hedth and Senior Services pursuant to Title 26 of the Revised
Satutes; and

(2 "Hedth care fadlity" means a hedth care fadlity licensed by
the Department of Hedlth and Senior Services pursuant to P.L.1971,
c.136 (C.26:2H-1 & s=2g.) and a psychiaric hospita operated by the
Department of Human Servicesand listed in R.S.30:1-7.

11. (New section) It shdl be presumed that a person who signs
an informed consent form or document for a medicad procedure or
other hedlth care has read that form or document.

12. Section 1 of P.L.1995, c.69 (C.45:9-19.16) is amended to read
asfollows.

1. a A phydcian licensed by the State Board of Medicd
Examiners, or a physician who is an agpplicant for a license from the



State Board of Medicd Examiners shdl notify the board within 10
days of:

(1) any action taken againg the physician's medica license by any
other date licenang board or any action affecting the physcian's
privileges to practice medicine by any out-of-State hospital, hedth
care facility, hedth maintenance organization or other employer;

(2 ay pending or find action by any cimind authority for
violations of law or regulaion, or any arest or conviction for any
caimind or quas-crimind offense pursuant to the laws of the United
States, this State or another date, including, but not limited to:

(a) crimind homicide pursuant to N.J.S.2C:11-2;

(b) aggravated assault pursuant to N.J.S.2C:12-1;

(6) sexud assault, crimina sexua contact or lewdness pursuant to
N.J.S.2C:14-2 through 2C:14-4; or

(d) an offense involving any controlled dangerous substance or
controlled substance andog as set forth in chapter 35 of Title 2C of
the New Jersey Statutes.

b. A phydgcian who is in violation of this section is subject to
disciplinary action and civil pendties pursuant to sections 8, 9 and 12
of P.L.1978, c.73 (C.45:1-21 to 22 and 45:1-25).

c. The Sae Boad of Medicd Examings shdl notify 4l
physicians licensed by the board of the requirements of this section
within 30 days of the date of enactment of this act.

(cf: P.L.1995, c.69, s.1)

13. Section 13 of P.L.1989, ¢.300 (C.45:9-19.13) is amended to
read asfollows:

13. a. In any case in which the State Board of Medica Examiners
refuses to issue, suspends, revokes or otherwise conditions the
license, regidration, or permit of a physcian, podiatris or medica
resdent or intern, the board shal, within 30 days of its action, natify
eech licensed hedth care facility, psychiatric hospital operated by the
Depatment of Human Services and liged in R.S.30:1-7, and hedth
maintenance organization with which the person is dfiliaed and
every board licensee in the State with which the person is directly
associated in his private medica practice.

b. If, during the course of an invedigation of a physcan, the
board reguests information from a hedth care fadility, psychiaric
hospitad operated by the Depatment of Human Services or hedth
maintenance organization regarding that physician, and the board
subsequently determines that no disciplinary action is warranted, the
boad shdl, within 30 days notify the hedth cae fadility, Sae
psychiaric _hospitd or _hedth maintenance organization  of its
determination.

(cf: P.L.1989, ¢.300, s.13)




14. (New section) The Legidature finds and declares that:

a Adverse events, some of which are the result of preventable
arors, ae inherent in dl sysems, and the hedth care literature
demondrates that the great mgority of medicd errors result from
systems problems, not individua incompetence;

b. Weél-desgned sysems have processes built in to minimize the
occurrence of errors, as well as to detect those that do occur; they
incorporate mechanisms to continudly improve their performance;

c. To enhance patient safety, the god is to craft a hedth care
delivery sysgem tha minimizes, to the grestest extent feesble the
harm to patients that results from the ddivery system itsdlf;

d. An important component of a successful patient safety drategy
is a feedback mechaniam that dlows detection and anadyss not only
of adverse events, but also of "near-misses’;

e. To encourage disclosure of these events so that they can be
andyzed and used for improvement, it is criticd to creste a
non-punitive culture that focuses on improving processes rather than
assigning blame. Hedth care facilities and professonds must be held
accountable for serious preventable adverse events, however, the
current punitive medicd mapractice environment, with its focus on
asggning blame and fixing ligbility, is not particulaly effective in
promoting accountability and increasing patient safety, and is actudly
a deterrent to the exchange of information required to reduce the
opportunity for errors to occur in the complex sysems of care
delivery. Fear of sanctions induces hedth care professonds and
organizations to be dlent about adverse events, resulting in serious
under-reporting; and

f. By edadlishing an environment that both mandaes the
confidentia  disclosure of the most serious, preventable adverse
events;, and dso encourages the voluntary, anonymous and
confidential disclosure of less serious adverse events, as well as near
misses, the
State seeks to increase the amount of information on systems failures,
andyze the sources of these falures and disseminate information on
effective practices for reducing sysems falures and improving the
safety of patients.

15. (New section) a. Asused in this section:

"Adverse event” means an event that is a negative consequence of
care tha results in unintended injury or illness, which nay or may not
have been preventable.

"Anonymous' means that information is presented in a form and
manner that prevents the identification of the person filing the report.



"Commissone™ means the Commissoner of Hedth and Senior
Services.

"Depatment” means the Depatment of Hedth and Senior
Services.

"Event” means a discrete, auditéble and dealy defined
occurrence.

"Hedth cae fadlity” or "fadlity” means a hedth cae fadlity
licensed pursuant to P.L.1971, ¢.136 (C.26:2H-1 et seg.) and a State
psychiatric hospital operated by the Department of Human Services
and listed in R.S.30:1-7.

"Hedth care professond” means an individud, who, acting
within the scope of his licensure or certification, provides hedth care
sarvices, and includes, but is not limited to, a physcian, dentist, nurse,
pharmacig or other hedth care professonal whose professond
practiceis regulated pursuant to Title 45 of the Revised Statutes.

"Near-miss’ means an occurrence that could have resulted in an
adverse event but the adverse event was prevented.

"Preventable event” means an event that could have been
anticipated and prepared against, but occurs because of an error or
other system failure.

"Serious preventable adverse event” means a preventable adverse
event that results in death or loss of a body part, or disability or loss
of bodily function lasting more than seven days or 4ill present a the
time of discharge from a hedth care fadility.

b. In accordance with the requirements edablished by the
commissioner by regulation, pursuant to this section, a hedth care
facility shdl devdop and implement a paient safety plan for the
purpose of improving the hedth and safety of patients a the facility.

The patient sefety plan shdl, a aminimum, indude:

(1) a pdaient safety committee, as prescribed by regulation. The
commissoner may pemit a fadlity to use its exiding qudity
improvement committee for this purpose if the exiging committee
meets the requirements established for a patient safety committee;

(2 a process for multi-disciplinary teams of faclity personne
with gppropriacte competencies to conduct ongoing andyss and
gpplication of evidence-based patient safety practices to reduce the
probability of adverse events resulting from exposure to the hedth
care system across arange of diseases and procedures,

(3) a process for multi-disciplinary teams of faclity personne
with appropriate competencies to conduct anayses of near-misses,
with particular attention to serious preventable adverse events and
adverse events, and

(4) a process for the provison of ongoing patient safety training
for facility personnd.



c. A hedth care facility shdl report to the department, or in the
cae of a State psychiaric hospitd, to the Depatment of Human
Services, in a form and manner edablished by the commissoner,
every serious preventable adverse event that occursin that facility.

d. (1) A hedth care professonad or other employee of a hedth
cae facility is encouraged to make anonymous reports to the
department, or in the case of a State psychiatric hospita, to the
Depatment of Human Services, in a form and manner established by
the commissoner, regarding near-misses, preventable events and
adverse events that are otherwise not subject to mandatory reporting
pursuant to subsection c. of this section.

(2) The commissioner shdl establish procedures for and a system
to collect, sore and andyze information voluntarily reported to the
gpplicable department pursuant to this subsection. The repostory
dhdl function as a clearinghouse for trend andlyss of the information
collected pursuant to this subsection.

e Any documents, materids or information receved by the
department, or the Department of Human Services, as agpplicable,
pursuant to the provisons of subsections c¢. and d. of this section
concerning preventable adverse events, serious preventable adverse
events and near-misses shdl not be:

(1) subject to discovery or admissible as evidence or otherwise
disclosed in any civil, criminal or adminigtrative action or proceeding;

(2) considered a public record under P.L.1963, c.73 (C.47:1A-1 et
seg.) or P.L.2001, c.404 (C.47:1A-5et dl.); or

(3) used in an adverse employment action or in the evauation of
decisons made in relaion to accreditation, certification, credentiding
or licendng of an individud, which is based on the individud's
participation in the development, collection, reporting or Storage of
information in accordance with this section.

The information received by the department, or the Department of
Human Services, as applicable, may be used by the department, the
Depatment of Human Services, as gpplicable, and the Attorney
Generd for the purposes of P.L. , c. (pending before the Legidature
as this bill) and for ovesght of fadlies and hedth care
professonas, however, the depatments and the Attorney Generd
shall not use the information for any other purpose.

f. Any documents, materids or information developed by a hedth
care facility as pat of a process of sdf-criticd andyss conducted
pursuant to subsection b. of this section concerning preventable
events, near-misses and adverse events, including serious preventable
adverse events, shdl not be:

(1) subject to discovery or admissible as evidence or otherwise
disclosed in any cvil, crimind or adminigrative action or proceeding;
or



(2) usd in an adverse employment action or in the evduation of
decisons made in redion to accreditation, certification, credentiaing
or licendang of an individual, which is based on the individud's
participation in the development, collection, reporting or Storage of
information in accordance with subsection b. of this section.

g The commissoner shdl, pursuant to the "Adminidrative
Procedure Act," P.L.1968, c.410 (C.52:14B-1 et seq.), adopt such
rues and regulations necessary to cary out the provisons of this
sction.  The regulations shdl edtablish: criteria for a hedth care
faclity's patient safety plan and patient safety committee; the time
frane and forma for mandatory reporting of serious preventable
adverse events a a hedth care facility; and the types of events that
quaify as serious preventable adverse events. In edtablishing the
criteria  for reporting serious preventable adverse events, the
commissoner shdl, to the extent feasble, use criteria for these events
that have been or are developed by organizations engaged in the
development of nationdly recognized standards.

The commissoner shdl consult with the Commissoner of Human
Services with respect to rules and regulations affecting the State
psychiatric hospitals.

16. (New section) a On or after the effective date of PL. , C.
(pending before the Legidature as this hill) and except as provided in
subsection e of this section, no person who is an officer, director or
board member of a professona association for hedth care providers
shal serve, smultaneoudy, as an officer, director or board member of
a State-domiciled medicd madpractice ligbility insurer that is licensed
in the Sate and offeing medicd mapractice liability insurance
policies on the effective date of PL. , c (pending before the
Legidaure asthis bill).

b. On or after the effective date of P.L. , c. (pending before the
Legidature as this hill) and except as provided in subsection e. of this
section, no more than one person who has been an officer, director or
board member of a professona association for hedth care providers
gl save as an officer, director or board member of a
State-domiciled medicd mapractice liability insurer that is licensed
in the Stae and offering medicd madpractice ligbility insurance
policies on the effective date of PL. , c. (pending before the
Legidature asthis hill).

Cc. As usd in this section, "hedth care provide” means an
individud or entity, which, acting within the scope of its licensure or
certification, provides hedth care services, and includes, but is not
limited to, a physician, dentist, nurse or other hedth care professond
whose professond practice is regulated pursuant to Title 45 of the



Revised Statutes, and a hedth care faclity licensed pursuant to
P.L.1971, ¢.136 (C.26:2H-1 et seq.).

d A peson or professond association who violates the
provisons of this section shdl be liable for a civil pendty of $10,000
for each violaion. The pendty shdl be sued for and collected by the
Commissoner of Banking and Insurance in a summary proceeding in
accordance with the "Pendty Enforcement Law of 1999, P.L.1999,
€.274 (C.2A:58-10 et seq.).

e. In the case of an officer, director or board member of a medical
mapractice ligbility insurer who is an officer, director or board
member of a professond association for hedth care providers on the
effective date of P.L. , c. (pending before the Legidature as this
bill), the officer, director or board member shal have 180 days to
comply with the requirements of this section.

17. (New section) Phydscians may join together, by means of a
joint contract under the procedures established by this section, to form
a "Medicd Madpractice Liability Insurance Purchasing Allianceg’ for
the purpose of negotisting a reduced premium for its members
purchasng medicd mapractice ligbility insurance. The joint contract
shall be executed by al members of the purchasing dliance.

a Asused in this section:

"Boad" means a medicd mdpractice lidbility insurance
purchasing dliance board of directors provided for in this section.

"Commissone” means the Commissoner of Banking and
Insurance.

"Medicd Mapractice Liability Insurance Purchasng Alliance"
"purchasing dliance' or "dliance’ means a purchasng dliance
established pursuant to this section.

"Member" means a physcian who is a member of a medicd
madpractice lidbility insurance purchasing dliance as provided for in
this section.

b. The purchasing dliance, which may be a corporation, shal be
governed by a board of directors, elected by the members of the
purchasing dliance. No person may serve as an officer or director of
an dliance who has a prior record of adminidrative, civil or crimina
violations within the financid sarvices industry. The directors shdl
sarve for terms of three years, and shdl serve until their successors
ae dected and qudified. The directors ddl serve without
compensation, except for reimbursement for actua expenses.

Cc. The board shdl adopt bylaws for the operation of the
purchasng dliance, which shdl be effective upon ratfication by a
two-thirds mgority of the members. The bylaws shdl include, but not
be limited to:



(1) the edablishment of procedures for the organization and
adminigretion of the dliance;

(20 procedures for the qudifications and admisson of the
members of the dliance. The bases for denid of membership shdl
include, but not be limited to:

(@ performance of an act or practice that condtitutes fraud or
intentional misrepresentation of materid fact;

(b) previous denid of membership in the dliance; or

(©) previous expulson from the dliance;

(3) procedures for the withdrawa of members from the dliance;

(4) procedures for the expulson of members from the dliance.
The bases for expulson shal include, but not be limited to:

(@ falure to pay membership or other fees required by the
purchasing dliance;

(b) falure to pay premiums in accordance with the terms of the
medicad mapractice liability insurance policy or the terms of the joint
contract; or

(c) peformance of an act or practice that conditutes fraud or
intentiond misrepresentation of materid fact; and

(5) procedures for the termination of the aliance.

d. In addition to the other powers authorized under this section, a
purchasing aliance shdl have the authority to:

(1) st reasonable fees for membership in the dliance that will
finance reasonable and necessary codts incurred in administering the
purchasng aliance;

(2 negotiate premium rates for medicd madpractice liability
insurance with insurers on behdf of the members of the dliance;

(3) provide premium collection services for insurance purchased
through the dliance for members; and

(4) contract with third parties for any services necessary to carry
out the powers and duties authorized or required pursuant to this
section.

e. A purchasng dliance established pursuart to the provisons of
this section shdl not:

(1) assume risk for the cost or provison of medicd mapractice
liability insurance;

(2) exclude a member who agrees to pay fees for membership and
the premium for medicd madpractice liability insurance coverage and
who abides by the bylaws of the dliance; or

(3) engage in any trade practice or activity prohibited pursuant to
P.L.1947, ¢.379 (C.17:29B-1 et seq.).

f. Within 30 days dfter its organization, the purchasng dliance
board dhdl file with the commissoner a certificate that shdl lis the
members of the dliance, the names of the directors, charman,
treesurer and secretary of the dliance, the address a which



communications for the dliance are to be received, a copy of the
certificate of incorporaion of the dliance, if any, and a copy of the
joint contract executed by dl of the members. Any change in the
information required by the provisons of this section shdl be filed
with the commissioner within 30 days of the change.

g. The commissoner shdl adopt such rules and regulaions
pursuant to the "Adminigrative Procedure Act” P.L.1968, c410
(C.52:14B-1 et s=q.), as are necessay to effectuate the provisons of
this section.

18. (New section) a A medicd madpractice liability insurance
policy made, issued or delivered pursuant to Subtitle 3 of Title 17 of
the Revised Statutes in this State on or after the effective date of
PL. , ¢ (pending before the Legidature as this bill) may contan a
provison that provides a person insued under the policy with the
exclusve right to require the insurer to obtain the consent of the
inured to settle any clam filed againgt the insured; except that, if the
policy contains that provison, the insurer shdl offer an endorsement,
to be included in the policy a the option of the insured, providing the
insurer the right to settle a  cdam filed under the policy without first
having obtained the insured's consent. The insurer shdl establish a
premium for the endorsement, which premium dhdl reflect any
savings or reduced costs attributabl e to the endorsement.

b. The Commissoner of Banking and Insurance shdl adopt rules
and regulations pursuant to the "Adminidrative Procedure Act”
P.L.1968, c.410 (C.52:14B-1 e seq.) necessary to effectuate the
provisgons of this section.

19. (New section) a Every insurer authorized to transact and
writing medical malpractice insurance policies in this State shdl offer
individud or group medicd mdpractice liability insurance policies
with a deductible, at the option of the insured, in an amount of at least
$10,000 per claim and up to $1,000,000 per claim.

b. The deductibles offered by an insurer shdl be subject to the
approvd of the Commissoner of Banking and Insurance.

c. Every insurer auhorized to transact medicd mapractice
ligbility insurance in this State shdl provide an gppropriate premium
reduction for any deductible chosen pursuant to subsection a of this
section.

d. In the case of a policy with a deductible of $15,000 or gredter,
the insurer shdl be responshle for payment of the deductible and
shdl be reimbursed for that amount by the insured.

20. (New section) Notwithgtanding any other law or regulation to
the contrary:



a An insurer authorized to transact medicd mdpractice ligbility
insurance in this State shdl not increase the premium of any medica
mapractice liability insurance policy based on a cdam of medicd
negligence or mapractice agang the insured unless the dam results
in a medicd mapractice clam settlement, judgment or arbitration
award againg the insured or the cost of defending againgt the clam
exceeds $15,000 per covered health care provider.

b. An insurer authorized to transact medicd mdpractice liability
insurance dhdl, in dl policdes and contracts issued in the State on or
after the effective date of PL. , c. (pending before the Legidature as
this bill), define the term "dam” to mean any demand received by an
insured seeking damages that results from a medica incident, or an
insured's notice to the insurer of a specific professond services act or
omisson that an insured reasonably believes may result in a demand
for damages.

c. An inure who violates this section shdl be subject to a
pendty of up to $25,000 for each violation unless the insurer knew or
ressonably should have known it was in violation of this section, in
which case the pendty shal not be more than $250,000 for each
violaion. The pendty shadl be sued for and collected by the
Commissoner of Banking and Insurance in a summary proceeding in
accordance with the "Pendty Enforcement Law of 1999, P.L.1999,
C.274 (C.2A:58-10 et seq.).

21. (New section) Each annua statement, made after the effective
date of PL. , C. (pending before the Legidature as this hill),
pursuant to the provisons of section 16 of PL. 1982, c. 114
(C.17:29AA-1 e =) by an insurer writing medica mapractice in
this State, shdl include a certification by the chief executive officer or
chief financd officer that the rates for every category, subcategory,
or risk classficetion are:

a adequate to cover expected losses and expenses of the insurer
and to ensure the safety and soundness of the insurer; or

b. not adequate to cover expected losses and expenses of the
insurer, but the insurer will creste and mantain reserves adequate to
ensure the safety and soundness of the insurer.

22.  (New section) Notwithstanding the provisions of section 1 of
P.L.1968, c.131 (C.17:29C-1) to the contrary, each notice of renewd
or nonrenewal by an insurer authorized to transact medicd
madpractice liability insurance in this State shdl be maled or
ddivered by the insurer to the insured not less than 60 days prior to
the expiratiion of the policy and, in the case of a nonrenewd, shdl
contain the reason for the nonrenewal.



23. Section 10 of P.L.1982, c.114 (C.17:29AA-10) is amended to
read asfollows:

10. a Raes shdl not be excessve, inadequate or unfairly
discriminatory.

b. In the case of rates for medica mdpractice liability insurance,
if the commissoner finds, after a hearing, that a rate in effect for any
category or subcategory of insureds of any insurer is not in
compliance with the standards of P.L.1982, c.114 (C.17:29AA-1 &t
s2q.), and has increased in excess of 25% of the rate previoudy in
gffect, the commissoner shdl issue an order specifying in what
respects the rate so fails and directing that the rate change is no longer
in_effect, and shdl order the insurer to refund with interest any
premiums collected pursuant to the non-compliant rate.

Pursuant to procedures and sandards adopted by the
commissioner, insureds may petition the commissona to invedigate
and, if appropriate, to conduct a hearing into whether medicd
mapractice liability insurance raes fal to comply with the standards
of P.L.1982, c.114 (C.17:29AA-1 et seq.).

(cf: P.L.1982, c.114, s.10)

24. (New section) Subject to standards adopted by the Nationa
Asociation  of Insurance Commissoners, the Commissoner  of
Banking and Insurance shal, within 180 days of the effective date of
PL. ,c (pending before the Legidaure as this hill), review the
current capitdization and reserve requirements agpplicable to insurers
authorized or admitted to transact medica madpractice ligbility
insurance in this State, as those requirements are established by
Satute or regulation, or both.

Based upon the findings of that review, the commissoner shdl
adopt regulations, pursuant to the "Adminisrative Procedure Act,”
P.L.1968, c.410 (C.52:14B-1 e s=q.), to modify those requirements,
as the commissoner determines necessary, to ensure the solvency of
those insurers and the avalability and affordability of medicd
madpractice ligbility insurance in this Stae  If the commissioner
determines that legidatiion is necessay to effect any such
modification, the commissoner shdl notify the Governor and the
Legidature within the 180-day period provided in this section.

25. (New section) The provisions of P.L.1970, c.22 (C.17:27A-1
et seq.), regulating insurance company holding systems, shdl goply to
attorneys in fact and other persons engaged in reciprocal exchange or
interinsurance contracts for the provison of medicd mapractice
insurance pursuant to Subtitle 3 of Title 17 of the Revised Statutes.



26. (New section) Every insurer authorized to transact medical
mapractice liability insurance in this State shdl offer its insureds the
option to make premium payments in ingadlments, as prescribed by
the Commissoner of Banking and Insurance by regulation.

27. Section 2 of P.L.1983, c.247 (C.17:30D-17) is amended to
read asfollows:

2. a Any inurer or insurance asociation authorized to issue
medicd madpractice lidbility insurance in the State shdl notify the
Medicd Practitioner Review Pand established pursuant to section 8
of P.L.1989, c300 (C.45:9-19.8) in writing of any medica
mapractice dam sdttlement, judgment or arbitration award involving
any practitioner licensed by the State Board of Medicad Examiners
and insured by the insurer or insurance associaion. Any practitioner
licensed by the board who is not covered by medicad malpractice
ligbility insurance issued in this State, who has coverage through a
sf-insured hedth care fadility or hedth mantenance organizetion, or
has medicd mdpractice liability insurance which has been issued by
an insurer or insurance asociation from outdde the State shdl notify
the review pand in writing of any medicd mdpractice dam
settlement, judgment or arbitration award to which the practitioner is
a paty. The review pand or board, as the case may be, shal not
presume that the judgment or award is conclusive evidence in any
disciplinary proceeding and the fact of a settlement is not admissble
in any disciplinary proceeding.

In any mapractice action agangt a practitioner, a settlement
prohibiting a complaint agangt the practitioner or the providing of
information to the review pand or board concerning the underlying
facts or circumstances of the action is void and unenforcesble.

b. An insurer or insurance association authorized to issue
medicad madpractice liability insurance in the State shdl notify the
review pand in writing of any termination or denid of coverage to a
prectitioner or surcharge assessed on account of the practitioner's
practice method or medica mapractice clams history.

c. The form of notification shal be prescribed by the
Commissoner  of Banking and Insurance, shdl contan such
information as may be required by the board and the review pand and
shal be made within seven days of the settlement, judgment or award
or the find action for a termination or denid of, or surcharge on, the
medical mapractice liability insurance. Upon request of the board, the
review pand or the commissoner, an insurer or insurance association
shdl provide dl records regarding the defense of a mdpractice clam,
the processing of the clam and the legd proceeding; except that
nothing in this subsection shdl be congrued to authorize disclosure of



ay confidentidl communication which is otherwise protected by
Statute, court rule or common law.

An insurer or insurance association, or any employee thereof,
ddl be immune from ligbility for furnishing informaion to the
review pand and the board in fulfillment of the requirements of this
section unless the insurer or insurance associdion, or any employee
thereof, knowingly provided fase information.

d. An insurer, insurance association or practitioner who falls to
notify the review pane as required pursuant to this section shdl be
subject to such pendties as the Commissoner of Insurance may
determine pursuant to section 12 of P.L.1975, ¢.301 (C.17:30D-12).
In addition to, or in lieu of suspenson or revocaion, the
commissoner may assess a fine which shal not exceed $1,000 for the
first offense and $2,000 for the second and each subsequent offense,
which may be recovered in a summary proceeding, brought in the
name of the State in a court of competent jurisdiction pursuant to "the
pendty enforcement law,” N.J.S.2A:58-1 et seq.

e. A practitioner who fails to notify the review pand as required
pursuant to this section shdl be subject to disciplinary action and civil
pendlties pursuant to sections 8, 9 and 12 of P.L.1978, c.73 (C.45:1-
21 t0 45:1-22 and 45:1-25).

f. An insurer or insurance association shal make available to the
review panel or the board, upon request, any records of termination or
denia of coverage to a practitioner or surcharge assessed on account
of the practitioner's practice method or medical mapractice clams
history, which occurred up to five years prior to the effective date of
P.L.1989, ¢.300 (C.45:9-19.4 et d.).

g. For the purposes of this section, "practitioner” means a person
licensed to practice medicine and surgery under chapter 9 of Title 45
of the Revised Statutes or a medicd resdent or intern; or podiatry
under chapter 5 of Title 45 of the Revised Statutes.

h. Any insurer or insurance association authorized to issue
medica mdpractice liability insurance in the State dhdl noatify the
Commissoner of Banking and Insurance, in a form and manner
soecified by the commissoner, of any medicd madpractice cdam
stlement, judgment or arbitration award involving any practitioner
licensed by the State Board of Medica Examiners and insured by the
inurer_or_insurance _association.  The natification shdl include the
soecidty or area of professond practice of the practitioner and the
amount of the settlement, judgment or arbitration award, but shal not
include the name or other identifying information of the practitioner.
(cf:P.L.1989, ¢.300, s.4)

28. (New section) Notwithstanding any provison of law to the
contrary, every insurer authorized to transact medicd madpractice



lidhlity insurance in this State shdl, under terms and conditions
edablished by the Commissoner of Banking and Insurance by
regulation, permit a hedth care professond, who has a policy issued
by that insurer that is in effect on the effective date of PL. , c
(pending before the Legidaure as this hill): a to request that the
premium for that policy be recdculated to reflect any cost-savings
provisons of PL. , c. (pending before the Legidature as this hill);
and b. to cance the policy with a return of the amount of the gross
unearned premium to be returned on a pro rata basis.

Nothing in this section shal be condrued to permit an insurer to
increase a premium on a policy that is in effect on the effective dae
of PL. , c. (pending before the Legidature as this hill), during the
term of the palicy.

29. (New section) For the purposes of sections 30 through 40 of
PL. ,c (pending before the Legidature asthis bill):

"Board" means the board of directors established pursuant to
subsection a. of section 31 of PL. , c. (C. )(pending before the
Legidature asthishill).

"Commissone” means the Commissoner of Banking and
Insurance.

"Fund" means the Medicd Madpractice Insurance Excess Fund
established pursuant to section 30 of PL. , ¢. (C. )(pending before
the Legidature asthishill).

"Hedth care provide™ means a physcian, podiatrist, dentis and
chiropractor licensed pursuant to the provisons of Title 45 of the
Revised Statutes and a nurse licensed pursuant to the provisons of
Title 45 of the Revised Statutes who is employed by a licensed
hospitd, long-term care fadlity or assged living fadlity in this State,

“Insure™ means an entity providing indemnity for hedth care
providers in actions for medicd mapractice, including an insurer
authorized to do business in the State pursuant to R.S. 17:17-1 et seq.,
areciproca insurer, a captive insurer, or arisk retention group.

30. (New section) a There is established within the New Jersey
Medicd Mapractice Reinsurance Fecility a Medicd Mapractice
Insurance Excess Fund.

b. Thefund shdl be comprised of the following revenue:

() An annud surcharge of $3 per employee for dl employers
who are subject to the New Jersey "Unemployment Compensation
Law," R.S43:21-1 e seg. The surcharge shdl be collected by the
comptroller for the New Jersey Unemployment Compensation Fund
and pad over to the State Treasurer for depost in the fund annudly,
as provided by the board. The surcharge may, at the option of he
employer, be treasted as a payroll deduction to each covered employee.



(2 An annud charge of $50 shdl be imposed by the State Board
of Medicd Examings on every phydscian licensed by the board
pursuant to the provisons of R.S45:9-1 et seq., collected by the board
and remitted to the State Treasurer for depost into the fund,

(3) An annua charge of $50 shdl be imposed by the State Board
of Chiropractic Examines on every chiropractor licensed by the
board pursuant to the provisons of P.L.1989, c¢.153 (C. 45:9-41.17 et
s2q.), collected by the board and remitted to the State Treasurer for
deposit into the fund;

(4) An annud charge of $50 shdl be imposed by the State Board
of Dentistry on every dentist pursuant to the provisons of R.S. 45:6-1
et seq., collected by the board and remitted to the State Treasurer for
deposit into the fund;

(5 An annua charge of $50 shdl be imposed by the State Board
of Medicd Examine's on every podiarist licensed by the board
pursuant to the provisons of RS. 455-1 e seqg., collected by the
board and remitted to the State Treasurer for deposit into the fund;

(6) An annud charge of $50 shdl be imposed by the New Jersey
State Board of Optometry on every optometrist licensed by the board
pursuant to the provisons of R.S45:12-1 et seg., collected by the
board and remitted to the State Treasurer for deposit into the fund;

(7) The State Treasurer shall assess an annud fee in the amount of
$50, payable by each person licensed to practice law in this State, for
deposit into the fund.

The provisons of paragraphs (2) through (6) of this subsection
shdl not gpply to physcians, chiropractors, dentists, podiatrists or
optometrists who: are dautorily or congitutiondly barred from the
practice of ther respective professon; can show that they do not
maintain a bona fide office for the practice of their professon in this
State, are completely retired from the practice of their profession; are
on full-time duty with the armed forces, VISTA or the Peace Corps
and not engaged in practice; or have not practiced their professon for
at least oneyear.

The provisons of paragraph (7) of this subsection shdl not apply
to attorneys who: are conditutiondly or datutorily bared from the
practice of law; can $iow that they do not maintain a bona fide office
for the practice of law in this State; are completdy retired from the
practice of law; are on full-time duty with the armed forces, VISTA or
the Peace Corps and not engaged in practice; are indigible to practice
law because they have not made their New Jersey Lawyers Fund for
Client Protection payment; or have not practiced law for at least one
year.

C. The State Tressurer shdl depost al moneys collected by him
pursuant this section into the Medicd Madpractice Insurance Excess
Fund created pursuant to this section. Monies in the fund shdl be



invested by the State Treasurer in accordance with the requirements
st forth in Title 17 of the Revised Statutes for investments by
insurers writing property-casudty insurance in this State.  The State
Treasurer shdl adopt rules and regulations relative to the collection
and depost of the moneys collected pursuant to this section, in
accordance with the "Adminigtrative Procedure Act,” P.L.1968, c.410
(C.52:14B-1 et seq.).

31. (New section) a The fund shdl be governed by a
sevenrmember board of directors conssting of the Commissoners of
Banking and Insurance and Hedth and Senior Services, the Attorney
Generd and the State Treasurer, or their designees, who shdl serve ex
officdo, and three members representing insurers writing medica
mapractice coverage in this State, which insurers shdl be designated
by the Commissoner of Banking and Insurance and a least two of
whom shdl be domiciled in this State.  The insurer members shal
sarve for a term of three years, except tha of the members first
gppointed, one member shdl have a term of one year, one member
shdl have a term of two years and one member shdl have a term of
three years. Insurer members shal serve until their successors are
gopointed and qualified. Insurer members shal serve  without
compensation.

b. The board shdl administer the fund subject to the provisions of
sections 30 through 40 of PL. , ¢ (C. )(pending before the
Legidature asthishill).

c. Within 60 days dafter the organizationa meeting of the board,
unless the commissioner grants an extenson not to exceed 30 days,
the board dhdl edablish and file with the commissoner for his
goproval a plan of operation for the adminigration of the fund and the
conduct of its afars. The plan shdl provide for, among other
matters. methods of collecting and disbursang revenues of the fund as
provided for in sections 30 through 40 of PL. , c. (C. )(pending
before the Legidaiure as this hill); qudifications for and standards of
performance for the adminigtrator of the fund; guiddines, sandards
and methods for reviewing notices of clams and demands as provided
for in section 35 of PL. , c. (C. )(pending before the Legidature as
this bill); methods of tracking dams for which the fund has or may
have a liadility; determining procedures for evduding whether the
fund is to become a paty to an action; and guidelines, standards and
procedures for the gppointment of counsd to represent the fund and
for the esablishment of a formula for paying dams in the event the
revenue in the fund is insufficdent to pay dl digible dams during a
caendar year.

d. The commissoner shdl review and ceatify the plan,
whereupon it shal take effect. The board may amend the plan a any



time and dhdl file the amendments with the commissoner for his
review. Upon cetification by the commissoner, the amendments to
the plan shdl take effect.

32. (New section) a. The board may:

(1) Sueor be sued in the name of the fund;

(2 Indemnify its members for any and dl clams, suits, costs of
invedtigetions, cods of defense, settlements or judgments agangt
them on account of an act or omisson in the scope of a member's
duties, provided, however, the board may refuse to indemnify if it
determines that the act or falure to act was the result of actua fraud,
willful misconduct or actud mdlice;

(3) Reguire the reporting of such datigics or other data by
insurers writing medical madpractice insurance in this State as may be
necessary for the sound operation of the fund;

(4) Adopt bylaws for the regulation of itsinternd affairs;

(5) Appoint such personnd a may be required for the
adminidration of the fund, with the approval of the commissioner;

(6) Engage the sarvices of such independent consultants as may
be necessary; and

(7) Monitor the adminigrator's performance in accordance with
the standards of performance established in the plan of operation.

b. The board shdl report annudly to the commissoner and to the
Legidature as to its operations, including disbursements made from
the fund in the previous cdendar year, totd clams filed againg the
fund, fund expenses, the total revenue deposted in the fund by the
State Treasurer pursuant to section 30 of PL. , c. (C. )(pending
before the Legidaure as this hill), and the totd investment income
derived therefrom.

33. (New section) a The board shdl appoint an administrator for
the purpose of adminigering dams agang the fund, providing for
representation of the fund's interests by counsd pursuant to the plan
of operation and subsection b. of this section, providing actuarid
svices for the fund, if it deems it to be necessry, mantaining
datiticd data supplied to the adminigrator or the commissoner
pursuant to section 39 of PL. , c. (C )(pending before the
Legidature as this hill), and providing such other services as the
board directs. The fund may appoint an insurer authorized to do
business in this State pursuant to R.S.17:17-1 et seq. to administer the
fund on an adminidraive sarvices only bads, which insurer may not
be a member of the board, or may appoint a third party administrator
licensed pursuant to the provisons of P.L.2001, c.267 (C.17B:27B-1
et s2q.). The board shal establish standards of performance for the
adminigtrator in accordance with the plan of operation.



b. For the purposes of carrying out its duties under sections 30
through 40 of PL. , c. (C. )(pending before the Legidature as this
bill), the fund may: (1) utilize the services of atorneys employed by
the Department of Law and Public Safety and assgned to it by the
Attorney Generd; (2) on its own, or direct the adminidrator to,
negotiate with and employ outsde counsel as necessary; or (3) both.
The fund shal make a determination under this subsection based on
cos effectiveness, the expetise of counsd, which shdl have
demondrated subgantiadl  experience with  medicd  mdpractice
litigetion, and the necessty of its fiduciary respongbility to protect
the fund's assets to the greastest extent possible, consgent with its
responghbility to pay vdid cams and to ensure that any action or
decison by an insurer in adminigering dams which may rexult in
payment by the fund has areasonable basis.

Cc. The board may edablish a Clams Advisory Committee,
comprised of individuds with experience in medicd mapractice
clams to review notices of clams or demands filed with insurers and
to advise the board with respect to any subsequent action the board
may dect to take, including becoming a party to the action.

34. (New section) a Except as otherwise provided pursuant to
sections 30 through 40 of PL. , c¢. (C. )(pending before the
Legidaure as this hill), in any action agang a hedth care provider
for medicd mdpractice, no insurer writing medicd mapractice
insurance in this State shdl be liable for the payment of jury awards
or post-jury award settlements for non-economic loss in excess of
$300,000 per occurrence, provided that the insurer has not exercised
bad fath in the course of adminisering the dam, and the fund shal
be liable, as provided in sections 30 through 40 of P.L. , c (C.
)(pending before the Legidaiure as this hill), for payment of jury
awards or post-jury award sdtlements for non-economic loss in
excess of $300,000 per occurrence, but no more than $700,000 per
occurrence, up to the limits of the insured's policy, under the terms
and conditions established by sections 30 through 40 of PL. , c. (C.
) (pending before the Legidature asthis hill).

As usd in this subsection, 'bad faith® means a demonsrated lack
of any reasonable basisfor apretrid settlement position.

b. Notwithstanding the foregoing, the fund shdl have no ligbility
for payment of a jury award or a pos-jury award settlement as
provided for in this section if there has been a falure to notify the
fund pursuant to subsection a. of section 35 of PL. , ¢c. (pending
before the Legidaure asthisbill).

c. The fund shdl have no liability for payment of a jury award or
a post- jury award sdtlement in any case in which an insured



exercises any right provided under a policy of medicd mapractice
insurance to refuse to settle aclam or demand againg the policy.

d. The obligaion of the fund to pay cams for non-economic loss
shal apply to any award or pod-jury award settlement arisng from a
tril commenced after the effective date of P.L. , c. (pending before
the Legidature asthishill).

35. (New section) a The adminigrator of the fund shdl be
notified by each insurer of the initid filing of every dam or demand
dleging medicadl mapractice that may result in ligbility for payment
by the fund pursuant to section 34 of PL. , c. (C. )(pending before
the Legidaure as this bill) within 10 busnes days of the filing,
whether filed with a defendant, with an insurer or with a court and
subsequently, the fund shdl be notified within a reasonable time, as
edablished in the plan of operaion, prior to the commencement of
any settlement or complementary dispute resolution proceeding or
prior to the commencement of a trid in which the demand for
damages for economic and norteconomic loss, set forth in accordance
with subsection a. of section 36 of PL. , c. (C. )(pending before the
Legidature as this hill), exceeds $300,000 per occurrence and, a its
option, may be joined as a party to the action.

Falure to notify the fund of the filing of a dam o demand or the
commencement of any setlement or complementary  dispute
resolution proceeding or trid as provided for herein shal result in no
ligbility ether on the pat of the fund, any excess insurer of the fund
or any hedth care provider covered by a policy of medica
mapractice insurance, for the payment of damages for non-economic
lossin excess of $300,000 per occurrence.

b. Following notice to the adminigtratior of the fund of the filing
of a cdlam or demand pursuant to subsection a of this section, the
insurer shdl provide such information as may be required by the fund,
which may include copies of any demands, notices, sUmMmMonses or
legd papers recaived in connection with the dam. The insurer shdll
assig the fund in obtaining records and other information reldive to
the clam, cooperate with the fund in any investigation or defense of
the clam, and asss the fund, if requested, in the enforcement of any
right againg any person or organizdtion that may be lidble to the
insured with respect to the occurrence from which the claim arises.

36. (New section) a Evey cam or demand filed agang an
insured for damages in excess of $300,000 per occurrence for
economic loss and non-economic loss shdl document the economic
loss for which rdief is sought and shdl set forth in detal the
economic loss incurred a the time the case is subject to a
complementary dispute resolution proceeding, a the time settlement



negotiations are entered into or a the time a case is tried, as wdl as a
detalled satement of clamed prospective economic loss resulting
from the dlegation of medicd mapractice, which documentation
shdl be updated from time to time as necessary and shdl be provided
to the court, the complementary dispute resolution agent or, in the
case of settlement negotiations, the defendant, as gpplicable.

b. In every trid in which damages are awarded in an action
dleging medicd mapractice, the trier of fact shdl separady itemize
damages awarded for economic loss and damages awarded for
non-economic loss and the judge presding over the proceeding shdl
review each verdict to determine pursuant to section 9 of P.L. , c. (C.
)(pending before the Legidaure as this hill) whether the award is
clearly inadequate, excessve or disproportionate in view of the nature
of the medica condition or injury that is the cause of action or
because of passion or prgudice by the jury.

37. (New section) a. When any person receives a valid jury award
or post-jury award settlement in any court of competent jurisdiction in
this State that includes an award for non-economic loss in excess of
$300,000 for any occurrence, the judgment creditor may, upon the
termination of dl proceedings, including reviews and gppeds in
connection with the judgment or settlement, apply to the fund for any
amount that may be payable pursuant to section 34 of PL. , c. (C.
)(pending before the Legidature as this hill).

To goply to the fund, the judgment creditor shdl file an affidavit
with the court, presenting such proofs as the court may require, (1)
that the amount of any payment in damages for economic loss and
non-economic loss has been made by the insurer, and (2) that any
amount owed by the defendant by way of a deductible or other
retention of risk by the defendant that is attributable to payment for
non-economic loss, has been pad. The judgment creditor shdl
request the court to certify to the fund that such payment or payments
have been made and to certify the aggregate amount of the jury award
or post-jury awad sdtlement for nonreconomic  loss. The
certification by the court shal accompany the application to the fund
and shdl be made in a form and in a manner provided for by the
board in the plan of operation.

b. Once each cdendar year, on a payment date established in the
plan of operation and in a manner provided by the plan, the board
dhdl cdculate the amount of money collected remaning in the fund
after the fund's adminidrative expenses, including, but not limited to,
ay legd fees incurred in connection with representing the fund in
connection with any settlement or complementary dispute resolution
proceeding or a trid. The remaining baance of the fund shal be used
for payment to plantiffs for jury awads or post-jury award



sttlements  atributable to the cdendar year preceding the payment
date for non-economic loss in excess of $300,000 per occurrence, but
no more than $700,000 per occurrence, up to the limit of the insured's
policy, as provided for in section 34 of PL. , c. (C. )(pending
before the Legidature asthis bill).

Cc. In the event that the fund baance on the payment date is
insufficient to disburse the full amount to every plantiff as provided
in section 34 of PL. , c. (C. )(pending before the Legislature as this
bill), the fund shdl disburse an amount to esch plantiff for payment
for non-economic loss in accordance with a formula that calculates
the percentage of the bdance in the fund payable to each plantiff,
based on the proportion that each plantiff's share of the aggregete
jury awards and post-jury award sdtlement amounts, if fully pad in
accordance with section 34 of PL. , c. (C. )(pending before the
Legidature as this hill) for the cdendar year, bears to the aggregae
jury awards and post-jury award settlement amounts to dl plantiffs if
fully paid in accordance with section 34 of PL. , c. (C. )(pending
before the Legidature as this hill) for that caendar year.

d. In the event tha the fund bdance on the payment date is
insufficent to disburse the full amount for which the fund is lidble
under section 34 of P.L. ,c. (C. )(pending before the Legidature as
this bill), the fund's obligation for payment of non-economic loss
shdl be deemed to be discharged if payments are made pursuant to
the provisons of subsection c. of this section, and the fund shal not
be lidble for any further payment, nor shal the insurer be ligble for
any such further payment in excess of the insured's palicy limits,

e The fund shdl have subrogdtion rights againgt any party other
than a defendant digible for indemnification from the fund in any
action in which the fund is liable for payment pursuant to section 34
of PL. ,c. (C. )(pending beforethe Legidature asthishill).

f. No person shdl have the right to join the fund as a party or
othewise bring the fund into a lawsuit asking for damages from a
person covered for negligence aisng from medicd mapractice,
under a policy or other arangement for which the fund has an
obligation pursuant to section 34 of PL. , c. (C. )(pending before
the Legidature as this bill).

38. (New section) Notwithgtanding the provisons of any other
law to the contrary, upon:

a payment by the insurer of a jury award or a post-jury award
setlement for non-economic loss, plus any payment due for economic
loss, up to the limit of the palicy; or

b. payment by the insurer for economic loss and up to $300,000
for non-economic loss and payment by the fund of a jury award or
post-jury award settlement for non-economic loss pursuant to sections



30 through 40 of P.L. , c. (C. )(pending before the Legidature as
thisbill), up to the limit of the palicy,

a hedth care provider covered by a policy providing medica
mapractice insurance shdl be deemed to have discharged his full
financid liadility to the plantiff receving the award or pod-jury
award settlement, and any other civil action in connection with the
cam or demand leading to the award or pod-jury award settlement
for non-economic loss shdl be bared, unless the provisons of
subsection ¢. of section 34 of PL. , c. (C. )(pending before the
Legidature asthis hill) goply.

39. (New section) a  Every insurer shdl, no later than 45 days
following the enactment of PL. , c. (pending before the Legidature
as this bill), appoint a datigicd agent for the purpose of reporting
data, including its loss and expense experience, as such data is
provided for in section 16 of P.L. 1982, c. 114 (C.17:29AA-16) .
Data shdl be submitted in a format established by the Satistical agent.
The commissioner may impose a pendty of not less than $10,000 nor
more than $25,000 under the provisons of the "Pendty Enforcement
Law of 1999, P.L.1999, c.274 (C.2A:58-10 et seq.) for falure to
appoint an agent or failure to provide data to the satistical agent.

b. No later than 90 days following the appointment of a datistica
agent or, if the insurer reports or has an arrangement to report to a
datigticd agent as of the effective dae of PL. , c. (pending before
the Legidature as this hill), no laer than 45 days following the
effective date of P.L. , c. (pending before the Legidature as this hill),
every insurer for which the fund may be lidble for payment pursuant
to section 34 of PL. ,c. (C. )(pending before the Legidature as this
bill) shal provide the adminigrator of the fund, or the commissoner,
or both, as provided in the plan of operation, with such datistical data
as the board may require.

40. (New section) Notwithstanding the provisons of section 5 of
P.L. 1982, c. 114 (C.17:29AA-5), eveary insurer shdl file with the
commissoner dl rates and supplementary rae information and
changes and amendments thereto, including specid risks, reflecting
the provisons of PL. , c. (C. )(pending before the Legidature as
this hill), not later than 90 days following the effective date of P.L.
C. (pending before the Legidature as this bill), and not later than 30
days after becoming effective.

41. (New section) There is edablished the "Medicd Cae
Availability Task Force."
a Thetask force shdl congst of 17 members as follows:



(1) the Commissoners of Banking and Insurance, Hedth and
Senior Services and Human Services, or ther designees, who shall
serve ex officio;

(2) the Adminigrative Director of the Courts, or his desgnee, who
dhdl serve ex officio; and

(3) 13 public members gppointed by the Governor, with the advice
and consent of the Senate, who include: one representative of the
Medical Sciety of New Jersey; one representative of the New Jersey
Association  of  Ogeopathic  Physcians and  Surgeons,  one
representative  of the New Jersey Dental Associdion; one
representative  of the New Jarsey Hospitdl  Associaion;  one
representative of the New Jersey Council of Teaching Hospitds, one
representative of the Association of Trid Lawyers of America-New
Jersey; one representative of the New Jersey State Bar Association;
one representative of the New Jersey Association of Hedth Plans, one
representative of a medica mdpractice insurer; and four persons who
represent the interests of health care consumers.

b. Vacancies in the membership of the task force shdl be filled in
the same manner provided for the origind agppointments. The public
members of the task force shal serve without compensation but may
be rembursed for travding and other miscdlaneous expenses
necessay to peform ther duties, within the limits of funds made
available to the task force for its purposes.

C. (1) The task force shdl organize as soon as practicable, but no
later than the 30th day after the gppointment of its members, and
shdl sdect a chairperson and vice-charperson from among the
members. The chairperson shal appoint a secretary who need not be
amember of the task force.

(2) The task force may meet a the cdl of its char and hold
hearings a the times and in the places it may deem gppropriate and
necessary to fulfill its charge. The task force shdl be entitled to cal
to its assgtance, and avall itsdf of the services of, the employees of
any State, county or municipa department, board, bureau,
commission or agency as it may require and as may be available to it
for its purposes.

(3) The Depatment of Banking and Insurance shdl provide daff
services to the task force.

d. The purpose of the task force shdl be to sudy the following
issues:

(1) the advantages and disadvantages of edablishing limitations
on noneconomic damages for medicad mapractice judgments and on
extending current limitetions on ligdility that agoply to nonprofit
hospitals to employees, other than physicians, of those hospitds;

(2 the impact of third party rembursement policies by insurers
and hedth maintenance organizations on access to hedth care



savices in the context of the States current affordability criss
affecting hedth care providers in the purchase of necessary liability
coverage;

(3) the advantages and disadvantages of adopting additiond
changes to the datute of limitations regarding medicad mapractice
actions,

(4) the advantages and disadvantages of establishing additiona
procedures for mediation of actions dleging medicd mapractice and
for screening for frivolous medica mapractice lawsuits,

(5) the advantages and disadvantages of establishing a pre-suit
procedure; and

(6) the necessty for, and advantages and disadvantages of,
reectivating the New Jarsey Medicd Mapractice Rensurance
Association established pursuant to P.L.1975, ¢.301 (C.17:30D-1 et
seq.).

e. The task force shdl present a report of its findings and
recommendations to the Governor and the Legidaure no later than
nine months after the date of itsinitid mesting.

42. This act shdl teke effect on the 30th day after enactment,
except that, sections 14 and 15 shall take effect 180 days after the date
of enactment and section 19 shdl take effect 90 days after the date of
enactment.

"New Jersey Medica Care Access and Respongbility and Peatients
First Act.”



